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and with the perfect ability to comprehend and be shocked by the 
enormity of the act, must necessarily reveal itself in the organiza- 
tion by symptoms that are unmistakeable in their character. If the 
jury are required to find the sufficiency of these, and also the irre- 
sistibility of the impulse under which the act is done, it will rarely 
occur that crime will go unpunished, or the community be rendered 
unsafe. A. D. 
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JULIA A. FOSTER VS. RUFUS DWINEL. 

1. A tenant in an action of dower is not estopped from showing that the seisin of 
the husband was not such as to give his wife a right of dower, where he or his 
grantor has accepted a deed of the premises from the husband and claims under 
it, although he may be estopped from denying the right of the husband to give 
the deed. 

2. Estoppels are mutual The wife is not estopped if the husband, in a deed, mis- 
states his title — as one not giving dower. 

3. Dower is no part of the estate of the husband, but an independent and inchoate 
right, which may become an interest in the estate after his death, if his seisin 
was such as to give it. But the law will not create this estate by the operation 
of an estoppel where it otherwise would not exist, where the tenant has simply 
accepted a deed from the husband, which does not allude to the matter of dower, 
or to the existence of the wife. 

4. Where it appears in the deed from the husband, that his title is only that of 
mortgagee before foreclosure, no estoppel can arise. 

5. The wife of a mortgagee cannot claim dower in an estate until the same is fore- 
closed by the husband. 

Action for dower. Marriage. Death of the husband and 
demand admitted. The seisin of the husband in such a manner 
as to entitle his wife to dower denied. It was agreed that the 
husband, with two others, during the coverture, received a deed of 
mortgage of the premises, and entered to foreclose ; but before 
the expiration of the three years allowed for redemption, conveyed 
the land, by deed of release and quit claim, to Benjamin Lincoln, 
under whom the tenant, through sundry mesne conveyances, holds 
and claims the same. 
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Joseph Granger, for defendant. 
John A. Peters, for tenant. 

Kent, J. — The issue joined in tnis case is upon the seisin of 
the husband during coverture. The defendant denies that the 
husband was so seised of a dowable estate. 

Two questions arise : — 

1st. Is the defendant estopped from denying such seisin, and 
from establishing by proof that the husband's seisin was such that 
no right of dower ever existed ? 

2d. If not, was the seisin of the husband, on the facts agreed, 
such as to give a right to dower in the premises ? 

In relation to the first point, we find that the tenant has derived 
his title from the husband through mesne conveyances : the deed 
from the husband and two others having been given to Benjamin 
Lincoln, from whom the title was passed to defendant. 

It is insisted, in the first place, that the tenant is estopped to 
deny that the wife is entitled to dower, because the tenant has 
and claims title derived from the husband ; and this without refer- 
ence to the nature of the conveyance from the husband, whether 
by deed of warranty, or a mere release or quit claim. It is con- 
tended that when the tenant holds under a conveyance from the 
husband, whatever its form, he is estopped from controverting the 
seisin of the husband, and from showing that it was not such as to 
entitle his wife to dower. The doctrine asserted goes beyond the 
rule that the production of a deed of conveyance from the husband 
and evidence that the tenant claims and holds under that deed is 
primA facie sufficient to establish the claim of the widow to dower, 
if uncontrolled ; but it claims that it is not to be controlled by any 
evidence, and that the doctrine of estoppel comes in and excludes 
absolutely every other fact. 

It is undoubtedly true that this principle is to be found, more 
or less directly asserted, in many cases in this state, and in New 
York and other states. Kimball vs. Kimball, 2 Green 226 ; Na- 
tion vs. Allen, 6 Green 243; Smith vs. Ingalls, 13 Me. 284; 
Haines vs. Gardner, 10 Me. 383, and other cases ; Bancroft vs. 
White, 1 Caines 185; Hitchcock vs. Harrington, 6 John. 290; 
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Brown vs. Potter, 17 Wend. 164, and several other cases in New 
York. 

It is equally true that in New York this doctrine, which had 
been deemed settled there for forty years, has been overruled, and 
the contrary doctrine fully established. Sparrow vs. Kingman, 1 
Comstock 242 ; Finn vs. Sleight, 8 Barbour 401. 

In our own state, in the case of Gammon vs. Freeman, 31 Me. 
243, the point was made, and thus disposed of by Shipley, C. J. : 
— « It is insisted that the tenant is estopped to deny the seisin of 
the husband, as he holds the estate by a title derived from him ; 
while he may not be permitted to deny that the husband was seised, 
he may be permitted to show the character of that seisin, and that 
it was not such that his widow would be entitled to dower." This 
principle is indicated in Campbell vs. Knights, 24 Me. 232. The 
same doctrine is found in Moore vs. Fsty, 5 N. H. 479. 

In the last edition of Kent's Commentaries (vol. iv. p. 38, note) 
it is stated that the law in New York is now established as declared 
in the recent cases. 

In the able and instructive work by Prof. Washburn, on Real 
Property, the author evidently doubts the soundness of the early 
decisions, and inclines to consider the recent cases to be in accord- 
ance with the doctrines of the common law and the principles on 
which they are based. See also Gardner vs. Greene, 5 R. I. 104, 
(hereafter more fully stated.) 

In this state of the authorities, we may be at liberty to consider 
the questions raised in this case as in doubt, and the former deci- 
sions as shaken, if not overruled. 

We may the more properly do so, when we find that such able 
jurists as Judge Cowen and Judge Bronson of New York, whilst 
yielding to the apparent force of the earlier authorities, both admit 
that the doctrine of estoppel, in their judgment, was improperly 
applied to cases of dower, and cannot be sustained upon principle. 
2 Hill 308 ; 1 Comstock 242. 

If the tenant is estopped it must be because his grantors accepted 
a deed from plaintiff's husband. Why should that fact estop the 
defendant from showing that the husband was not seised in such a 
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manner as to give a right of dower ? It is unnecessary to go over 
all the learning and all the nice distinctions to be found in the 
books and in adjudged cases. The definition given by Lord Coke 
of an estoppel is not calculated to recommend it to one in search 
of truth and the right of the case : — "An estoppel is where a man 
is concluded by his own act or acceptance to say the truth." It 
is, nevertheless, a doctrine, when strictly guarded and applied, of 
essential importance and perfectly just and reasonable. It is 
based on the great principle of right, that a man shall not be per- 
mitted to contradict what he has solemnly affirmed under his hand 
and seal ; nor shall he deny any act done or statement made, when 
he cannot do so without a fraud on his part and injury to others. 
When a person gives a deed he is not allowed to deny or contra- 
dict anything distinctly stated as a fact. There must be certainty 
of allegation, and a particular and not a general recital. Roll. Ab. 
Estoppel, pi. 1-7 ; 1 Show. 59 ; Doe vs. Buckenell, 2 Barn. & Ad. 
278. 

But this is a case of accepting, not giving, a deed. There has 
been some obscurity introduced into the cases, by not distinguish- 
ing between a deed indented and a deed poll. An indented deed 
is considered as the deed of both and of each party, and the state- 
ments and recitations therein, the words of each, and therefore 
both are bound and estopped thereby. 1 Shep. Touch. 53. But a 
deed poll is of one part, and is the deed and language of the 
grantor only. Co. Litt. 47 b, 363 b. But there may be an estop- 
pel in pais "by acceptance of an estate. - ' Co. Litt. S§ 666-7. 
This rule applies to cases where, by denying the title, the rights 
of the landlord or some party would be injuriously affected thereby. 
As when a deed accepted creates the relation which imposes on 
the grantee a duty or obligation, express or implied, at some time, 
or in some manner, to surrender the premises to the grantor or 
his heirs or assigns, as landlord and tenant, trustee, mortgagor 
and mortgagee. There must be remaining some right in grantor 
and some duty towards him in grantee in relation to the surrender 
of the estate. Williston vs. Watson, 3 Pet. 47 ; Wathins vs. Hol- 
man, 16 Pet. 53 ; Doe vs. Barton, 11 Ad. & El. 307. A grantor 
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in fee is under no such obligation. Small vs. Proctor, 15 Mass 
499 ; Fox vs. Widgey, 4 Green. 218 ; Sparrow vs. Kingman, 1 
Comst. 248. 

A man who takes a warranty deed in fee, is not estopped from 
denying the seisin of his grantor, or from alleging his want of 
title, or the existence of encumbrances. If he were, no action 
could be maintained on the covenant of seisin, or on any covenant 
in the deed. Small vs. Proctor, above. 

It is now settled in this state (overruling the case of Fairbanks 
vs. Williamson, 7 Green.) that where a party has given a quit 
claim deed, he is not estopped from setting up his title, subse- 
quently acquired, unless by so doing he is obliged to deny or con- 
tradict some fact alleged in his former conveyance. Pike vs. 
G-alvin, 29 Me. 185. It follows, a fortiori, that a grantee, who 
merely takes a deed, cannot be estopped to deny the title, or to 
acquire a new and independent one, unless by so doing his acts 
work a fraud or injury upon the legal rights of some other person. 
Right vs. Buckenell, 2 Barn. & Ad. 278. 

It is a well settled rule that estoppels must be mutual, i. e. both 
parties must be bound. In the case of Grant vs. Wainman, 3 
Bingham's N. Cases 69, it appeared that the tenant took land from 
the assignees of demandant's husband by a deed which described 
them as freehold; and it was held that he was not estopped by 
taking that deed, as against the demandant in dower, from proving 
that the estate was in fact leasehold, in which the widow was not 
entitled to dower. The reason given is, that every estoppel must 
be reciprocal — that is, must bind both parties (Co. Litt. 352 a) ; 
that, in this case, if the defendants had taken a deed of premises 
as leasehold only, when in fact they were freehold, the widow would 
not be estopped from proving the fact, notwithstanding the recital 
in the deed. The ground of this decision seems to be, that the 
wife or widow is not a party or privy to the conveyance. Her 
claim is by a title paramount and distinct, and, therefore, she 
is not estopped; and, on the doctrine of mutuality, the tenant 
cannot be estopped. If the husband, in our mode of conveyance 
by deed, should, in his deed, describe bis estate as one for life or 
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a term of years, when in fact he had a fee, his widow might claim 
dower, and sustain her claim by proof of the facts. Campbell vs. 
Knights, 24 Me., before referred to. 

In this last case it appeared that the demandants were mort- 
gagees, and the husband only mortgagor ; that, after the death of 
the husband, his administrator sold his right in equity under 
license ; that, prior to such sale, the widow's dower in these pre- 
mises had been set out to her. The mortgagees purchased the 
equity at the sale by administrator, and took a deed from him, in 
which were these words: "reserving from this conveyance the 
widow's dower, which has been assigned and set out heretofore." 
It was contended that the demandants, by accepting a deed with 
this reservation, were estopped to deny that the dower had been 
properly assigned, and that the widow was entitled to dower as 
against them. The court held that the admission could not be 
extended beyond its exact terms ; that estoppels are mutual ; 
that, in this case, the clause did not admit, as respected them- 
selves as mortgagees, that her husband died seised, or that she 
was entitled to dower in the premises, and that they were not pre- 
cluded from establishing a title which may be good and not incon- 
sistent with their admissions ; that, if their title under the mort- 
gage was still outstanding, they would be entitled to recover, even 
as to the parts set off as dower,, and the widow must redeem to be 
entitled to dower. The case of Gardner vs. G-reene, 5 R. I. 104, 
is directly in point. It is there held that the acceptance of a 
deed poll, conveying with covenants of warrantee lands purchased, 
and taking and holding possession under it, do not estop the 
grantee from disputing the grantor's title to such lands, prior to 
and at the time of the conveyance, upon a subsequent claim of 
dower in the lands by the widow of the grantor. 

The reasoning of the court in this case fully sustains the ground 
taken by the tenant in the case before us. If we depart from 
technical rules, and inquire what there is in the nature of an 
estate in dower that should give it this right of creation out of the 
mere fact that the tenant, or those under whom he holds, took a 
Vol. 10.— 39 
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title from the husband, we may be at a loss to discover any sub 
stantial reason. 

We have seen that a widow cannot be defeated of her dower by 
any declarations or recitals of her husband. Why should she be 
allowed, as against the truth, to create this right, when it never 
existed, by the mere fact that a title of some kind has been taken 
from the husband ? If it were true that every seisin of the hus- 
band, which gave him a right to convey an estate or interest in it, 
was necessarily a dowable seisin, there would be more force in the 
argument. But this is not true. A man may have only the estate 
and right of a mortgagee, which will not give dower, and yet he 
may properly give a deed of the premises. Hutehins vs. Carlton, 
19 N. H. 487; 15 N. H. 55. 

There are many other cases where the title in the husband may 
give him a seisin and a right to convey his interest, and yet not 
in law give the wife a right of dower. The right of dower is an 
inchoate right. It lies dormant during the life of the husband. It 
may never become operative. It is not, properly speaking, any 
part of the husband's estate during his life. It is an independent 
inchoate right in his estate, if his seisin is such as to give the right 
of dower after his death. Barbour vs. Barbour, 46 Me. 1. It 
would seem to be a great stretch of the doctrine of estoppel to say, 
that by accepting a deed from the husband, which in no way alludes 
to the matter of dower, or to the existence of a wife of grantor, the 
tenant is not only estopped from denying an actual seisin in the 
husband, sufficient to enable him to give the deed, but is also 
estopped from denying that the seisin was such as to give a third 
person an independent right in the estate, although, in truth, no 
such seisin ever existed, thus creating an estate by a rule of law 
where none ever beforo existed. 

But, looking at the case before us on the ground that the 
defendant is estopped from denying anything expressly and parti- 
cularly set forth as statement in the deed which he received, the 
question arises, What is thns stated in the deed from the husband 7 
Is there any admission of a seisin in the husband which will give 
the wife dower? No man is estopped where the truth appears in 
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the same deed. Co. Litt. 352-6; Com. Dig. Estoppel, E. 2. The 
language of the deed is this : " meaning hereby to convey the same 
premises which was conveyed to us by Ransom Clark, by his mort- 
gage deed, dated July 11th, 1835, and recorded in Penobscot's 
Registry, vol. 71, p. 142 " 

If the tenant is estopped by the recital, what is that recital? Is 
it anything more than that the title of the husband was that of 
mortgagee? There is no averment that the mortgage had been 
foreclosed ; and the admission cannot be carried beyond what is 
affirmed "with certainty and particularity." The title and seisin 
named in the deed is not such as gives a right of dower, being only 
the title of a mortgagee. The tenant's grantor accepted only such 
an estate as is described in terms in the deed, and in any event an 
estoppel cannot arise by the assumption of the existence of any 
fact not clearly and distinctly stated in the deed. On the deed 
itself, therefore, no estoppel arises in this case. 

If the tenant may be allowed to prove the nature and extent of 
the seisin of the husband, and to show that it was not a dowable 
seisin (as we think he may), the facts agreed upon show that the 
husband never had any other title or interest in the premises than 
that of a mortgagee, who had entered for foreclosure, but had not 
perfected it. The deed from the husband Was delivered before the 
expiration of the three years after entry to foreclose. This deed, 
upon inspection, appears to he a quit claim, and not a warrantee 
deed, as stated in the report of the case. It is well established 
law that the wife of a mortgagee cannot claim dower in an estate, 
until the same is foreclosed by the husband. 4 Kent's Com. 43 ; 
4 Dane Abr. 671 ; "Washburn on R. Actions, ch. 7, § 15. 

The husband in this case was never so seised as to give his wife 
a right to dower in the premises. 

Plaintiff, nonsuit. 



[Same Term.~\ 

JULIA A. FOSTER VS. SYLVESTER GORDON. 

This case, in most of its facts, resembled the foregoing case, vs. 
Dwinel. The only seisin and right that the husband had was 



